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CHAIRMAN'S FOREWORD 

As this is my first annual report to the President and the Con- 
gress on the affairs of the Administrative Conference of the United 
States, I feel it might be useful to make a few general remarks on 
the nature and the purpose of the Conference, as well as the philos- 
ophy which I intend to bring to it during my term as Chairman. 

The Conference is a unique part of the federal government. It has 
been called "a gem," **a focus of thought,'' and a **useful catalyst." It 
is valued for its credibility, its expertise, its relative substantive 
policy neutrality, and its unique membership. Its mission is to make 
the Government's administrative system both more fair and more 
efficient, and thus more responsive to the policy mandates of the 
President and Congress. But the Conference is little known by the 
public, the large portion of the Administration and the Congress not 
involved with the procedural issues of regulation and administrative 
law, the media, and the public interest groups representing busi- 
ness, labor, consumers, farmers or scientists. The Conference has 
no real constituency, other than the Congressmen of both parties, 
congressional staff and agency lawyers to whom it has provided 
timely and valuable advice, and those practicing lawyers, academ- 
ics, jurists, and other professionals with a particular interest in reg- 
ulatory and adnninistrative law matters who have shared in or di- 
rectly benefited from the Conference's work. 

The Conference is also unique in its mode of operation. It brings 
together high-ranking representatives of each major agency of the 
government, Executive Branch and independent, with leading 
thinkers and practitioners of administrative law from the private 
sector to formulate recommendations on the procedures by which 
government governs. The 91 members of the Conference are a sound 
source of legal advice on how government should operate, as well as 
the grand forum where procedural problems are addressed in a co- 
operative and dispassionate manner. The 50 governmental members 
of the Conference provide the working receptivity and practical ex- 
perience to make this venture work. The 41 pubhc members repre- 
sent an unequaled reservoir of legal and administrative talent and 
experience. This mix of backgrounds, perspectives and interests 
permits the proposals before the Conference to be subjected to a 



refining process which is absolutely essential to any real govern- 
mental reform. 

The great issue that cuts across the whole field of regulatory law 
today is how much regulation is necessary. In a country as deeply 
committed as ours to individual hberty and to an economic system 
based on the principle of free enterprise, there must always be a 
presumption against government direction of private activity. Our 
society must explore some very basic questions about regulation 
and administrative decisionmaking in the coming years: What price 
are we as a society willing to pay to achieve various goals, such as 
safer products and cleaner air? In what areas of conduct is the mar- 
ket mechanism a fairer or more efficient ^'regulator" of human con- 
duct than even the best administrative process? How can we better 
foresee and measure the human cost of government action against 
the promised economic and social benefit to society as a whole? How 
and where should we supplant Federal direction with decisionmak- 
ing at the state, local, and private level? 

These questions are important, and should concern us all. But 
they are at bottom questions of substantive regulatory policy, and 
important as they are, they are not subjects with which the Confer- 
ence was intended to deal directly. However, we can work with the 
organs of government which do address them, such as the Vice 
President's Task Force on Regulatory Rehef , and to the extent that 
our sensitivity to procedural problems and familiarity with agency 
programs can contribute to a solution, we are glad to do pur part. I 
and my staff have explored with 0MB and the Task Force how we 
might be able to assist them in their endeavors. 

One of the major procedural issues of the present day, and one to 
which the Conference is devoting attention, directly relates to the 
issue of ''how much regulation." That issue is how to check the tend- 
ency to administrative formalization and, one Wn say, "over pro- 
ceduralization" of the administrative procees. We know that admin- 
istrative procedures, even the most informal are not cost-free. 
Professional time is expensive, and the demands for it escalate rap- 
idly as we move to ever more judicialized, adversary- type proceed- 
ings. Delay, too, is expensive. Enterprises of great potential benefit 
to the economy and to society may have to be held in abeyance 
awaiting the outcome of an administrative proceeding or of a peti- 
tion for judicial review. 

On the other hand, administrative expedition may involve differ- 
ent costs. Too often, agencies are perceived as not having suffi- 
ciently thought out the consequences of proposed courses of action. 
The demand for regulatory analyses of new rules, the hneal de- 
scendant of the specialized ^'impact statements" required by various 
statutes and executive orders, is a call for procedural requirements 



designed to force agencies to give adequate consideration to the 
long range results of their actions. 

There is no easy answer to this dilemma. But surely it is a step 
forward to recognize that the principal test of a particular proce- 
dure or of a procedural system is: Does it produce generally accu- 
rate results with an expenditure of societal resources appropriate to 
the issue involved? We must look critically at existing and proposed 
procedures and ask whether they contribute to an informed decison 
or simply generate an overload of information, encumbering the 
administrative record but not capable of being absorbed by the all- 
too-human minds which must, in the last analysis, make the deci- 
sions. We must ask if the claim or interest involved in the proceed- 
ing is sufficiently important to warrant the attention of an 
administrative law judge, opposing counsel, an administrative re- 
viewing body, etc. We must ask if there are alternatives to resolv- 
ing the issue through adversary confrontation. We must, in short, 
be critical, imaginative, and willing to try new appi'oaches. 

As Chairman of the Conference and director of its professional 
staff it is my philosophy to look at the practical and fundamental is- 
sues that come before us with both the best legal and administrative 
expertise we can muster, and with a deep concern for these funda- 
mental societal problems that make our specific procedural topics 
important to the political system. We, must of course, do this in fur- 
therance of the goals the Conference was created for: to seek to im- 
prove the efficiency, adequacy and fairness of administrative proce- 
dure "to the end that private rights may be fully protected and 
regulatory activities and other Federal responsibilities may be 
carried out expeditiously in the public interest." 

For the receptiveness of the Executive Branch to the Confer- 
ence's advice and recommendations it is absolutely essential that 
the Conference see itself and function as a part of the system it is 
seeking to counsel and improve. This, however, need not, and I be- 
lieve has not, detracted from the Conference's equally important 
role as an advisor to the Congress. Like any trusted counsel the 
Conference relies on two key assets in the aid it gives to the Con- 
gress: the integrity and credibility of its institutional system, and 
the quality, rationality and thoroughness of its views. Further, the 
Conference is an important part of, indeed, the spokesman for, the 
administrative law community, cooperating with and taking suste- 
nance from, the Administrative Law Section of the American Bar 
Association, the fine professional associations of the Administrative 
Law Judges, and the leading law schools and law reviews. Nor 
should we overlook the interests we share with representatives of 
other disciplines, economists, pubhc administrators, and manage- 
ment experts. 



I am most pleased to be able to report that we have just com- 
pleted our Twenty-third Plenary Session, which produced the two 
recommendations described in this report and valuable debate on 
two other proposals. We were also privileged to have the Vice Pres- 
ident speak to us on regulatory relief, and to hear remarks by Sena- 
tor William V. Roth of Delaware, the Chairman of the Senate Gov- 
ernmental Affairs Committee. Senator Roth is the author of a bill 
that would promote regulatory negotiation as an alternative to the 
more adversarial relationship between regulators and the pubhc 
that now often unfortunately characterizes much of the regulatory 
process, and in his speech he asked the Conference to carefully con- 
sider his proposal. Vice President Bush also mentioned regulatory 
negotiation as a concept that the Conference should carefully exam- 
ine. In view of those requests I certainly intend to see that our proj- 
ect on this subject is pursued in calendar year 1982. 

I '^inherited" this agency in July, 1981 and thus should give credit 
for half of this year's work to my distinguished predecessor, Reuben 
B, Robertson III. Chairman Robertson, I might add, left to me an 
agency with the best staff — capably led by Executive Director 
Stephen L. Babcock — of any that I have seen in the Federal serv- 
ice. Given a sufficient level of funding from the Congress, I expect 
that our next four years will be one of the most productive periods 
in this agency's history. 

September 1982 

LoREN A. Smith 




Senator Paul Laxalt administers the oath of office to Chairman Loren A. Smith. 
The Chairman's ivife Cathemne assists. 



ORGANIZATION AND OPERATION OF 
THE CONFERENCE 

The Administrative Conference of the United States was estab- 
lished as a permanent independent federal agency by the Adminis- 
trative Conference Act of 1964 (5 U.S.C. §§571-576) and was acti- 
vated by the appointment of its first Chairman in January 1968. Its 
purposes are to identify causes of inefficiency, delay, and unfairness 
in administrative proceedings affecting private rights, and to rec- 
ommend improvements to the President, the agencies, the Con- 
gress, and the courts. The statute and bylaws governing the organi- 
zation and operation of the Conference are set forth at the end of 
this report. 

The Conference consists of three related parts — the Office of the 
Chairman, the Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term 
of five years. The Chairman is the chief executive of the Conference 
and its only full-time compensated member. 

The Chairman, with the approval of the Council, appoints the 
pubHc members of the Conference. The Chairman presides at plena- 
ry sessions of the Assembly and at Council meetings, and is the offi- 
cial spokesman for the Conference in relations with the President, 
the Congress, the judiciary, the agencies, and the public. The 
Chairman has authority to investigate matters brought to his atten- 
tion by individuals inside and outside government, and to designate 
subjects for Conference recommendations. The Chairman is served 
by a small permanent staff whose principal duties are to furnish 
administrative and research support to the Assembly and commit- 
tees of the Conference, to coordinate and assist the work of consult- 
ants, and to help the Chairman in securing implementation of rec- 
ommendations and in providing advice and assistance to the 
agencies and to committees of the Congress. 

Loren A. Smith, the sixth Chairman of the Administrative Con- 
ference, was appointed by President Ronald Reagan on June 30, 







Council Members are sworn in by Chairman Loren A. Smith. Top (left to Hght): 
Edward C. Schm^tilts, Executive Director Stephen L. Babcock, James C. Miller III, 
Chairman Smith. Bottom (left to Hght): T. Timothy Ryan, Jr., Edith Hakola, 
Chairman Smith, Executive Director Babcock, Mark S. Foivler, Michael R. 
Gardner, Vice Chairman Richard S. Williamson, Edward L. Weidenfeld. 



1981. Chairman Smith's predecessor, Reuben B. 
served as Chairman since September 25, 1980. 



Robertson, had 



THE COUNCIL 

The Council consists of the Chairman and ten other members who 
are appointed by the President for three-year terms, of whom not 
more than one-half may be employees of federal agencies. The 
Council's functions are similar to those of a corporate board of direc- 
tors. It has authority to call plenary sessions of the Conference and 
fix their agendas, to recommend subjects for study, to receive and 
consider reports and recommendations before they are considered 




The Council reviews proposed recommendations for the Tiventy-third Plenary 
Session. At the head of the table: Chairman Loren A. Smith. Clockivise: Executive 
Director Stephen L. Bahcock; Council Members T. Timothy Ryan, Jr.^ Edith 
Hakola, Edward C. Schmidts, James C. Miller III; Staff Attorney William C. 
Bush and Consultant Jam,es T. O'Reilly (backs to camera); Council Members Mi- 
chael R. Gardner, Walter Gellhorn, Edward L. Weidenfeld, Mark S. Fowler. 



by the Assembly, and to exercise general budgetary and policy 
supervision. 

During 1981, President Reagan appointed Council Members Mark 
S. Fowler, Michael Gardner, Edith^Hakola, James C. Miller III, T. 
Timothy Ryan, Jr., Edward C. Schmults, Edward L. Weidenfeld, 
and Richard S. Williamson. The President designated Mr. William- 
son to be Vice Chairman of the Administrative Conference. 



THE ASSEMBLY 
Structure of the Assembly 

The entire membership of the Conference, when meeting in ple- 
nary session, constitutes the Assembly of the Conference, The total 
membership, by statute, must not be less than 75 members or more 
than 91. The Conference, at the end of 1981, had 91 members. The 
Chairman and the other members of the Council account for 11 of 
this number. The remaining 80 fall into three groups. 

First, the Administrative Conference Act confers membership 
upon the chairman of each independent regulatory board or commis- 
sion or a person designated by the agency. (5 U.S.C. §573(b)(2).) 
Under this provision 14 boards and commissions have statutory 
members. In addition, pursuant to 5 U.S.C. §573(b)(4), one of these 
agencies has been allotted a second member by the Council for the 
purpose of permitting the designation of an administrative law 
judge. The agencies in this category, with the number of members, 
are: 




Council Members at the Twenty-third Plenary Session. Clockwise from upper 
left: Michael R. Gardner, T. Timothy Ryan, Jr., Edward L. Weidenfeld, Walter 
Gelhorn. 

1. Board of Governors of the Federal Reserve System 1 

2. Civil Aeronautics Board 1 

3. Commodity Futures Trading Commission 1 

4. Consumer Product Safety Commission 1 

5. Federal Communications Commission (includes administrative 

law judge) 2 

6. Federal Election Commission 1 

7. Federal Energy Regulatory Commission 1 

8. Federal Home Loan Bank Board 1 

9. Federal Maritime Commission 1 

10. Federal Trade Commission 1 

11. Interstate Commerce Commission 1 

12. National Labor Relations Board 1 

13. Nuclear Regulatory Commission 1 

14. Securities and Exchange Commission 1 

Total 15 
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The Vice PresiderU of the United States George Bush delivers the keynote address 
at the Tiventy-third Plenary Session, 



Second, the Act grants membership to the head (or the designee 
of the head) of each executive department or other administrative 
agency designated for this purpose by the President (5 U.S.C. 
§573(b)(3)). Under this authority, the President has designated 13 
Cabinet departments for membership, and the Council has acted to 
provide some of them additional members. The Cabinet member- 
ships are: 

1. Department of Agriculture 1 

2. Department of Commerce 1 

3. Department of Defense .j 1 

4. Department of Education 1 

5. Department of Energy 1 

6. Department of Health and Human Services (includes Social 

Security Administration) 2 

7. Department of Housing and Urban Development 1 

8. Department of the Interior 1 

9. Department of Justice 1 

10. Department of Labor 1 

11. Department of State 1 

12. Department of Transportation (includes Federal 

Aviation Administration) 2 

13. Department of the Treasury (includes I nternar Revenue Service) 2 

Total 16 

The other administrative agencies designated for membership by 
the President (including an additional appointment by the Council of 
an administrative law judge position from one of the agencies) are: 
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1. Environmental Protection Agency 

2. Equal Employment Opportunity Commission 

3. Federal Deposit Insurance Corporation 

4. General Services Administration 

5. National Aeronautics and Space Administration 

6. Occupational Safety and Health Review Commission 

7. Office of Management and Budget 

8. Office of Personnel Management (includes administrative law judge) 2 

9. Small Business Administration 

10. U.S. Commission on Civil Rights 

11. U.S. Postal Service 

12. Veterans Administration 

Total 13 

The final group consists of the public members appointed for 
2-year terms by the Chairman with the approval of the Council. 
These members, who are required by the Administrative Confer- 
ence Act to comprise not less than one-third nor more than two- 
fifths of the total membership, are selected in such a manner as to 
provide broad representation of the views of private citizens of di- 
verse experience. They are chosen from among members of the 
practicing bar, scholars in the field of administrative law or govern- 
ment, and others specially informed with respect to federal adminis- 
trative procedure. They are reimbursed for travel expenses but oth- 
erwise serve without compensation. 

At the close of 1981 the public members numbered 36, and there 
was no vacancy. The terms of all incumbent public members will ex- 
pire on June 30, 1982. 

In addition, pursuant to section 4 of the bylaws (1 C.F.R. 
§302.4), the Chairman, with the approval of the Council, may make 
liaison arrangements with representatives of the Congress, the ju- 
diciary, federal agencies not otherwise represented on the Confer- 
ence, and professional associations. Individuals who serve in such a 
capacity participate in the activities of the Conference, having priv- 
ileges of the floor at committee meetings and plenary sessions, but 
have no vote. The eleven liaison arrangements currently in effect 
are: 

•Judiciary 

1. Administrative Office of the U.S. Courts 1 

2. Federal Judicial Center 1 

3. Judicial Conference of the United States 2 

Federal Agencies 

1. General Accounting Office 

2. Merit Systems Protection Board 

3. Office of the Federal Register 

4. Postal Rate Commission 

5. Selective Service System 
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Mevibers and guests at the reception to honor the Tiventy -third Plenary Session. 
Above (right to left): Public Member William A. Butler, Immediate Past Chairman 
of the Administrative Conference Reuben B. Robertson and Victoria Robertson. Be- 
loiv (light to left): Council Members Mark S. Fowler and Michael R. Gardner, and 
Donald J. Devine, Director of the Office of Personnel Management. 

Professional Associations 

1. American Bar Association 1 

2. Federal Administrative Law Judges Conference 1 . 



Total 
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Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of 
the Conference, operates much like a legislative body. Acting 
through the adoption of bylaws, the Assembly has established nine 
standing committees. The standing committees, and the members 
who chaired them at the end of 1981, are: 



13 




Participants at the Tiventy -third Plenary Session. Upper left: Public Members 
Clark Byse, left, and Antonin Scalia. Upper right: Vice Chairman Richard S. 
Williamson, left, and Council Member T. Timothy Ryan, Jr. Lower left: Council 
Meynbers Otis M. Smith left, and Edith Hakola. Loiver right: Staff Attorney 
Charles R. Paancy, left, and Consiiltant Michael Asimow. 



1. Agency Decisional Processes James E. Wesner 

2. Agency Organization and Personnel Earl W. Kintner 

3. Grants, Benefits and Contracts S. Neil Hosenball 

4. Informal Action Clark Byse 

5. Interagency Coordination Owen Olpin 

6. Judicial Review William H . Allen 

7. Public Access and Information Anthony L, Mondello 

8. Regulation of Business Betty Jo Christian 

9. Rulemakings Cornelius B. Kennedy 

These committees meet periodically to plan and guide research by 
academic consultants and by the Chairman's professional staff. On 
the basis of this research, along with public and agency input 
through comment periods and public hearings where appropriate, 
the committees frame proposed recommendations for consideration 
by the Assembly. When a study and tentative recommendation have 
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Members of the Assembly at the Twenty-third Plenary Session. Foreground: 
Council Members Mark S. Fowler, left, and Jaines C. Miller III. Second tie)\ left to 
Hght: Public Members William A. Butler, Max D. Paglin, Kenneth Kulp Davis. 

been prepared, they are circulated to the affected agencies and of- 
ten announced to the public for comment, then reexamined by the 
committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for considera- 
tion in plenary session. The Assembly may adopt the recommenda- 
tion in the form proposed by the committee, amend the recommen- 
dation, refer it back to committee, or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted 
86 recommendations, many with multiple parts, of which two were 
adopted during the period covered by this report. 

The recommendations of the Conference, along with any accom- 
panying research reports, are published in the annual series Ad- 
ministrative Conference of the United States: Recommendations 
and Reports. Recommendations and statements (but not reports) 
are also published in the Conference's Annual Reports (see Actions 
of the Assembly), in the Federal Register, and those of continuing 
interest in the Code of Federal Regulations, 
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ACTIONS OF THE ASSEMBLY 

The Twenty-third Plenary Session of the Administrative Confer- 
ence was held in Washington, D.C., December 10 and 11, 1981. The 
Assembly adopted two recommendations, rejected one proposed 
recommendation, and recommitted one proposed recommendation 
for further study. 

Recommendation 81-1 is addressed to the standards and proce- 
dures for collecting fees charged for complying with requests for 
records under the Freedom of Information Act. The Conference 
urges that the Act be amended to permit agencies to collect fees 
that reflect the costs of routine review of records required to deter- 
mine whether an exemption should be asserted. The Conference 
also calls for the Department of Justice to establish guidelines to be 
followed by federal agencies in assessing and collecting fees. The 
Recommendation does not include any proposal for change in the 
present statutory provision for waiver or reduction of fees, nor does 
it hkve any application to information requests under the Privacy 
Act, 5U.S.C. §552a. 

In Recommendation 81-2 the Conference up-dates its previous 
position (Recommendation 79-6) on the Bumpers Amendment. Rec- 
ommendation 81-2 takes account of revisions made in the language 
of the original Bumpers proposal subsequent to the Assembly's 
adoption of Recommendation 79-6. The Conference reiterates its 
opposition to across-the-board legislation that would alter the 
weight reviewing courts customarily afford to agency statutory in- 
terpretations or expertise. However, the Conference does endorse a 
proposed amendment to 5 U.S.C. §706 respecting the standard of 
judicial review of agency rules. 

The Assembly declined to adopt a proposed recommendation re- 
garding separation of functions and staff communications in agency 
proceedings. The Assembly recommitted a proposal dealing with 
exemption (b)(4) of the Freedom of Information Act. The proposal is 
to be further considered by three committees of the Conference and 
submitted for comment to the Judicial Conference of the United 
States. 

Texts of the recommendations that were adopted during 1981 
follow. 



17 




Members of the Assembly at the Twenty-third Plenary Sessioji. Lower tier (left to 
right): Council Members T. Timothy Ryan, Jr., Mark S. Fowler, Michael R. 
Gardner, Edward C. Schmults. Second tier (left to right): Federal Trade Commis- 
sion Member David A. Clanton, Public Member Michael N. Sohn, Public Member 
Kenneth Culp Davis, Securities and, Exchange Commission Member Philip A. 
Loomis, Jr., Public Member Max D. Paglin, Equal Employment Opportunity Com- 
mission Member J. Clay Smith, Jr., Postal Rate Commission Liaison Representa- 
tive Janet D. Steiger. 



Recommendation 81-1: PROCEDURES FOR ASSESSING AND 
COLLECTING FREEDOM OF INFORMATION ACT FEES 

(Adopted December 10, 1981) 

A decade has passed since the Administrative Conference of the 
United States last evaluated implementation of the Freedom of In- 
formation Act, 5 U.S.C. §552.1 t^^ goals of the Act have been 
widely accepted within the government and society, but the passage 
of time has revealed some discrete problems regarding the opera- 
tion of the Act. 

This Recommendation was prompted by reports that implementa- 
tion of the Freedom of Information Act is much more costly than 
originally expected and,^more importantly, that many information 
requests are made in the context of private activity unrelated to the 
Act's goal of informing the public about the operation of govern- 
ment or matters of public interest. Therefore, the Recommendation 
calls for amending the Freedom of Information Act to permit 
agencies to charge persons requesting records fees which reflect the 
cost of reviewing records and deleting exempt information from rec- 
ords, in addition to the direct costs of search and duplication now 
recoverable under the Act. This recommendation would not affect 
the rights of individuals under the Privacy Act, 5 U.S.C. §552a. 



^ See ACUS Recommendation 72-1, Principles and Guidelines for Implementation 
of the Freedom of Information Act (adopted May 7, 1971). 
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This Recommendation also contains advice on appropriate proce- 
dures for assessing and collecting fees, and recommends that the 
Department of Justice be required to establish guidelines for 
agencies to follow when adopting fee schedules and rules for as- 
sessing and collecting fees. The Conference believes uniformity in 
agency practice should be encouraged whenever practical. 



Recommendation 

1. Congress should amend the Freedom of Information Act to: 

(a) permit agencies to collect from persons requesting records 
fees that reflect the costs of routine review of records to determine 
whether an exemption should be asserted, and of deleting exempt 
information, in addition to the search and duplication costs now re- 
coverable under the Act. However, fees charged for such requests 
should not include (1) the cost of agency review conducted on appeal 
of initial agency denials of Freedom of Information Act requests, or 
(2) the cost of review associated with development of general policy 
on releasing the type of information or records covered by the 
request; 

(b) permit units v^dthin agencies to establish separate fee sched- 
ules where those units maintain separate FOIA operations and their 
costs are readily separable from other units of the agency; 

(c) require that the Department of Justice, after allowing the 
agencies and the public the opportunity to comment, promulgate 
government- wide guidelines for agency fee schedules and for the as- 
sessment, collection and waiver of fees under the Freedom of Infor- 
mation Act. The guidelines should be consistent with the other sec- 
tions of this recommendation, and should promote uniformity in 
agency regulations whenever practical. 

2. Congress should retain the provision in §552(a)(4)(A) of the 
Freedom of Information Act, which provides that persons re- 
questing records shall have fees waived or reduced where the agen- 
cy determines that furnishing the information will primarily benefit 
the general public. 

3. Congress should not amend the Freedom of Information Act to 
permit agencies to recover in fees the overhead costs occasioned by 
the Act. 

4. Congress should consider collecting accurate and uniform data 
on the cost of the Freedom of Information Act, since existing data is 
unreliable. 

5. Department of Justice guidelines or, in their absence, agency 
rules should provide that: 

(a) agencies waive Freedom of Information Act fees whenever the 
costs of routine collection and processing of the fee are likely to 
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equal or exceed the amount of the fee. The level of this waiver pro- 
vision should be established by agency rule, and should be ex- 
pressed in terms such as hours of staff time and pages furnished, 
rather than a fixed dollar amount; 

(b) persons will ordinarily not be charged for the cost of search if 
no records are produced by the agency. However, with respect to a 
request not entitled to a fee waiver, an agency should be permitted 
to assess search fees if the requester insists on further search after 
being informed by the agency, based on a reasonable preliminary 
search, that the search is unlikely to be productive; 

(c) agencies may by rule provide that the submission of a Free- 
dom of Information Act request constitutes an agreement by the re- 
quester to pay an amount of fees specified in the rule, unless the re- 
quester is entitled to a fee waiver or specifies a different amount in 
the request; 

(d) agencies should be required to notify requesters if fees are ex- 
pected to exceed an amount fixed by rule or otherwise agreed to by 
the requester. If a requester does not agree to pay additional fees, 
the agency may suspend the search and processing of records; 

(e) agencies may require advance payment of fees if a requester 
has failed to honor a previous commitment to pay fees that were 
owed an agency, or if the agency reasonably determines that the re- 
quester is likely to be unwilling or unable to pay the probable fees; 

(f) agencies will provide an administrative appeal mechanism 
through which requesters may challenge fee and fee waiver deci- 
sions. Agency decisions on fee appeals should be maintained in a 
separate public file for use by requesters and agency employees. 



Recommendation 81-2: CURRENT VERSIONS OF THE 
BUMPERS AMENDMENT 

(Adopted December 11, 1981) 

In Recommendation 79-6, adopted in December 1979, the Confer- 
ence criticized the then current version of the so-called Bumpers 
Amendment to Section 706 of the Administrative Procedure Act. At 
that time, the Conference, expressing its belief that concern about 
the broad substantive reach of the rules of a host of agencies cannot 
be effectively addressed by legislation prescribing new across-the- 
board standards for review, made the following two 
r ecommendati ons : 

1. Congress should not enact the so-called Bumpers Amendment ... or, by 
any similar legislation, at this time alter or reverse any presumption of validi- 
ty that attaches to agency rules or regulations; and 

2. An across-the-board judgment that judicial deference to agency expertise 
or to an agency's interpretation of its statutory mandate is never warranted 
would be unwise, and Congress should not enact legislation precluding such 
deference. 
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The Conference continues to believe that Congress should not, 
through across-the-board legislative measures, alter the weight re- 
viewing courts afford agency statutory interpretations or expertise, 
and it therefore maintains the position taken in Recommendation 
79-6. Since that recommendation was made, however, the Bumpers 
Amendment has been substantially revised. Accordingly, we be- 
lieve it appropriate to address the current text of the amendment, 
as embodied in three pending versions: section 5(b) of S. 1080, as re- 
ported by the Senate Judiciary Committee; section 5 of S. 1080, as 
reported by the Senate Governmental Affairs Committee; and sec- 
tion 203 of H.R. 746, as reported by the House Judiciary Commit- 
tee. The Senate Judiciary Committee version of S. 1080, which in- 
cludes the most new material of the three proposals, would divide 
section 706 into three subsections and make three changes in the 
present text of section 706: 

(1) It would insert into what is now the opening sentence of the 
undivided section, which would become the opening sentence of sub- 
section (a), the word "independently". It would thereby make the 
section provide that the reviewing court shall ^Independently" de- 
cide all relevant questions of law, interpret constitutional and statu- 
tory provisions and determine the meaning or applicability of the 
terms of an agency action. 

(2) It would add to section 706(a)(2) a new clause (F) reading as 
follows: 

[The reviewing court shall . . . hold unlawful and set aside agency action, 
findings, and conclusions found to be . . .] 

^- * :|; 

(F) without substantial support in the rulemaking file, viewed as a whole, 
for the asserted or necessary factual basis, as distinguished from the policy or 
legal basis, of a rule adopted in a proceeding subject to section 553 of this title 

Old clause (F) of the present section 706(2) would become clause (G) 
of section 706(a)(2). 

(3) It would add a new subsection (c), to read as follows: 

(c) In making determinations concerning statutory jurisdiction or authority 
under clause (2)(C) of subsection (a) of this section [the clause that says that 
the reviewing court is to hold unlawful and set aside agency action found to be 
in excess of statutory jurisdiction, authority, or limitations, or short of statu- 
tory right] the court shall require that action by the agency is within the 
scope of the agency jurisdiction or authority on the basis of the language of 
the statute or, in the event of ambiguity, other evidence of ascertainable leg- 
islative intent. In making determinations on other questions of law, the court 
shall not accord any presumption in favor of or against agency action. * 



*The House Judiciary Committee version of the bill would add the word "inde- 
pendently" and the first sentence of new subsection (c), revised to read: "In making 
determinations under paragraph (2)(C) of subsection (a) of this section, the court 
shall require that action by the agency is within the scope of agency jurisdiction or 
authority on the basis of the language of the statute and, in the event of ambiguity, 
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For the reasons discussed below, the Conference opposes adop- 
tion of the Bumpers Amendment in any of its current forms (with 
the exception of the provisions concerning substantial support in 
the rulemaking file, also discussed below). If Congress does enact 
legislation of this type, however, we recommend certain revisions of 
the Amendment's current provisions. 

A. The extent to which a reviewing court should take into account 
an agency's interpretation of a statute is a subtle and complicated 
issue. The Conference agrees that the courts are the ultimate au- 
thority on questions of statutory interpretation that arise in the 
review of an agency action, and that the proper exercise of this au- 
thority calls for an independent examination of all relevant materi- 
als thiat would contribute to a correct resolution of such questions. 
The primary sources for the resolution of questions of statutory in- 
terpretation are the statutory text and other manifestations of Con- 
gress' intent in enacting the law. The Conference does not believe 
that in the resolution of such questions the legal position taken by 
the administering agency is automatically entitled to special 
weight, but the Conference does believe that special weight may be 
justified by the circumstances surrounding the agency's adoption of 
or adherence to such position. These circumstances may include the 
fact that the agency interpretation was "a contemporaneous con- 
struction of the statute by [those] charged with the responsibility of 
setting its mechanism in motion", Norwegian Nitrogen Products 
Co, V. United States, 288 U.S. 294, 315 (1933); or that the agency 
interpretation has been asserted consistently, that it has received 
Congressional approval or acquiescence, that affected interests 
have relied on it, and that the interpretation is a direct outgrowth 
of the agency's experience in implementing the statute, see Griggs 
V, Duke Power Co., 401 U.S. 424 (1971). The Conference does not 
favor legislation that would require courts to disregard such circum- 
stances in reviewing the actions of agencies for conformity with the 
statutes they administer. 

Many of the perceived problems with regulatory statutes and re- 
lated agency practices are caused by statutory provisions and ac- 
companying reports thereto which are imprecisely drafted or which 
fail to provide adequate guidance for application. Judicial review is, 



other evidence of ascertainable legislative intent.'* Instead of the new clause (F) 
that is quoted in the text of the recommendation, it would add to section 706 a new 
subsection (d), reading: "In determining whether an agency action in adopting a rule 
in a proceeding subject to section 553 of this title is arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law, the court shall consider 
whether there is substantial support in the rulemaking file, viewed as a whole, for 
the asserted or necessary factual basis of the rule." The Senate Governmental Af- 
fairs Committee's version would not add "independently" or clause (F); it would add 
only the first sentence of subsection (c), as it reads in the Senate Judiciary Commit- 
tee's version. 
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at best, an imperfect corrective for agency action that goes beyond 
an unarticulated mandate of the political processes. Further, by its 
very nature, it is insulated and removed from the legislative proc- 
ess, which is more directly responsive to the popular will on a given 
subject. Sounder policy judgments in the organic laws and other 
statutory grants of administrative power, more precise delegation, 
and systematic oversight and reevaluation of agency missions are 
far better ways to address these perceived problems than changing 
the standards of judicial review. 

B. The current versions of the Bumpers Amendment contain am- 
biguous provisions that are susceptible of various interpretations. 
As a result, enactment of this legislation may produce undesirable 
consequences: 

(i) To the extent that the insertion of the word 'independently" in 
the first sentence of section 706(a) is intended simply to emphasize 
that the reviewing court is free to reject an agency interpretation 
or legal position with which it disagrees and to remind the court of 
its duty to undertake its own inquiry into the legal issues, we have 
no objection to the amendment, although we are not persuaded that 
such an admonition is needed. If the insertion of the word 'Inde- 
pendently'' is intended to address the question of the weight that 
courts should accord to agency interpretations, we believe this 
question may be too subtle and difficult to be handled in such an el- 
liptical manner. 

(ii) We find the provisions of proposed section 706(c) confused and 
confusing in several respects, and believe that they should not be 
enacted. 

a. The first sentence directs the courts to require that agency ac- 
tion is "within the scope of the agency jurisdiction or authority on 
the basis of the language of the statute or, in the event of ambigui- 
ty, other evidence of ascertainable legislative intent.'' The thrust of 
this direction is ambiguous. If it is intended to set forth a rule of 
construction that statutory grants of authority are to be construed 
narrowly, we believe such an indiscriminate rule would invite unin- 
tended results by failing to take into account particular statutory 
schemes. The preferable approach, in our view, is to permit the 
courts to interpret each statutory grant in the light of the terms and 
purpose of the statute and the specific intent of Congress. On the 
other hand, the sentence may be addressed solely to the question of 
what sources the courts may consult in determining the meaning of 
a statutory grant of authority. So interpreted, the sentence would 
further the professed goals of the proponents of the Bumpers 
Amendment by emphasizing reliance on statutory terminology and 
evidence of legislative intent in implied contradistinction to agency 
interpretation and practice, but some clarification of its intended ef- 
fect is called for. The phrase ''or, in the event of ambiguity, other 
evidence of ascertainable legislative intent" raises an additional 
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problem, for it suggests that a court is to be directed to confine its 
consideration to the statutory language unless it first concludes that 
that language is ambiguous. The Conference believes the better 
rule is that stated by the Supreme Court in Train V: Colorado 
PIRG, 426 U.S. 1, 10 (1976): "When aid to construction of the mean- 
ing of words, as used in the statute, is available, there certainly can 
be no *rule of law' which forbids its use, however clear the words 
may appear on superficial examination." See also Watt v. Alaska, 
101 S. Ct. 1673, 1677-78 (1981); Cabell v. Markham, 148 F.2d 737, 
739 (2d Cir. 1945). 

b. The two sentences of subsection (c) strongly imply that the 
courts, in making determinations concerning statutory jurisdiction 
or authority under section 706(a)(2)(C), are to apply a standard of 
review different from that to be applied in making determinations 
on ''other questions of law". Yet it is by no means clear how the two 
categories are to be distinguished or how the two standards of re- 
view differ. For example, is the application of an assertedly errone- 
ous legal standard to a fact situation within the agency's jurisdiction 
to be reviewed under the first sentence or under the second? See, 
e.g., American Textile Mfrs. Institute, Inc. v. Donovan, 101 S. Ct. 
2478,2489(1981). 

c. The meaning of the second sentence of subsection (c), directing 
that no presumption be accorded '"in favor of or against agency ac- 
tion" as to ''other questions of law", is unclear. The reference to 
presumptions as to questions of law is confusing, since presump- 
tions, properly speaking, concern evidentiary matters, not legal 
questions. Moreover, if the sentence's purpose is to eliminate the 
weight courts now give to agency views on various legal questions, 
it would apparently reach issues such as the correctness of the 
agency's interpretation of its own regulation, see Bowles v. Semi- 
nole Rock & Sand Co., 325 U.S. 410, 413-14 (1945), and the proce- 
dural regularity of agency action, see Braniff Airways v. CAB, 379 
F.2d 453, 460 (D.C. Cir. 1967). Thus interpreted, its scope is far too 
broad. 

C. Both proposed new clause (F) of section 706(a)(2) and the 
alternative formulation, proposed new subsection (d) of section 706, 
promote the goals of Paragraph 3 of Conference Recommendation 
74-4. We applaud these efforts to provide courts that review ad- 
ministrative regulations clearer guidance than is afforded by the 
present clause (2)(A) of section 706. We prefer proposed subsection 
(d) to proposed clause (F) because clause (F) can be read to create 
an independent ground for reversal of an agency rule. The better 
approach, in our view, is to direct the courts to consider whether 
the rule has substantial support in the rulemaking file as one factor 
in determining whether the agency's adoption of the rule was "arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accord- 
ance with law". 
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Recommendation 

1. Congress should not enact the so-called Bumpers Amendment 
in any of its current versions, or any similar across-the-board legis- 
lation altering the weight reviewing courts afford agency statutory 
interpretations or expertise. 

2. If Congress nevertheless believes it necessary to enact legisla- 
tion directed to the weight to be accorded administrative interpre- 
tations, it should substitute for the currently pending provisions the 
following clearer, more effective formulation: 

(a) Amend section 706(a) of the Administrative Procedure Act by 
adding the word ^'independently"; and 

(b) Either eliminate proposed section 706(c) altogether or adopt 
the following version of the section, similar but not identical to the 
current House Judiciary and Senate Governmental Affairs versions: 

(c) In making determinations concerning statutory jurisdiction or authority 
under clause (2)(c) of subsection (a) of this section the court shall determine 
whether action by the agency is within the scope of the agency jurisdiction or 
authority on the basis of the terms of the statute and other evidence of legis- 
lative intent. 

3. Congress should amend section 706 of the Administrative Pro- 
cedure Act by adding a new subsection, to read as follows: 

In determining whether an agency action in adopting a rule in a proceeding 
subject to section 553 of this title is arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law, the court shall consider wheth- 
er there is substantial support in the rulemaking file, viewed as a whole, for 
the asserted or necessary factual basis of the rule. 
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Members of the Assembly at the Twenty-third Plenary Session. Foreground: Pub- 
lic Member Cornelius B. Kennedy, left, and Department of Defense Member Robert 
L. Gilliat. Second tier: Judicial Conference Representatives Judge Carl McGowan, 
left, and Judge Stephen Breyer. 
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ACTIVITIES OF COMMITTEES 

The membership participates actively in the research activities of 
the Conference through the standing committees prescribed by the 
bylaws and through such additional special purpose committees as 
the Chairman, Council, or membership finds necessary to further 
the Conference's mandate. During the period of this report nine 
standing committees were in existence. 

Each standing committee has a generally prescribed field of in- 
quiry suggested by its title. Distinctions between committee re- 
sponsibilities are intentionally fluid in order to permit the members 
wide latitude of inquiry. Since projects are often pertinent to the 
concerns of more than one committee, the Office of the Chairman 
coordinates the committees' activities to prevent conflict or duplica- 
tion of effort. 

STANDING COMMITTEES 

Committtee on Agency Decisional Processes 

This, committee is concerned with problems in the structuring and 
management of institutional decisionmaking, including methods for 
developing, refining, and evaluating relevant information, and 
eliminating sources of delay in administrative proceedings. 

Chairman: James E. Wesner 

Completed Projects: 

Separation of functions of agency employees in adjudication and rulemaking, 
(consultant: Michael Asimow, UCLA School of Law) (Proposed committee recom- 
mendation not adopted by Assembly.) 

Pending Projects: 

Review of procedures and practices of the Consumer Product Safety Commission, 
(consultant: Teresa Schwartz, George Washington University National Law Center) 

Assessment of the Government in the Sunshine Act. (consultant: David Welborn, 
University of Tennessee) 

Committee on Agency Organization and Personnel 

The scope of this committee's work covers the distribution of re- 
sponsibility within agencies, including internal delegations of au- 
thority and procedures for review of staff action; practices affecting 
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Members review proposals at the Twenty-third Plenary Session. Left: Equal Em- 
ployment Opportunity Commission Member J. Clay Smithy Jr. Right: Public Mem- 
ber Kenneth Culp Davis. 



the competence, effectiveness, and ethical standards of agency em- 
ployees involved in administrative proceedings, and their potential 
dvil liability; and problems concerning personnel selection, evalua- 
tion, compensation, and tenure. 

Chairman: Earl W. Kintner 
Pending Projects: 

Agency procedures for review of initial decisions, (consultant: Ronald A. Cass, 
University of Virginia School of Law) 

Evaluation of the performance of administrative law judges, (consultant: Victor 
Rosenblum, Northwestern University School of Law) 

Committee on Grants, Benefits and Contracts 

This committee deals with the procedures by which agencies op- 
erate programs of financial assistance, procurement, and property 
administration, including techniques for resolving disputes, meth- 
ods of allocating benefits among applicants, and the effects of pro- 
gram administration on state and local entities. 

Chairman: S. Neil Hosenball 

Pending Projects: 

Dispute resolution procedures for federal grant programs, (consultant: Boasberg, 
Klores, Washington, D.C.) 

Organizational approaches to grants administration, (consultant: Sallyanne 
Payton, University of Michigan School of Law) 

Government officials* liability, (consultant: Thomas J. Madden, Washington, 
D.C.) 
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Committee on Informal Action 

This Committee has a broad mandate to study and recommend 
fair and efficient procedures for agency activities that may affect 
private rights but do not involve formal, structured proceedings. 
These ''informal^' matters, which make up the great majority of all 
agency business, include exercise of prosecutorial discretion, nego- 
tiation and mitigation of civil penalties, handling of applications and 
complaints, and providing guidance for private parties on legal and 
policy matters. 

Chaivinan: Clark Byse 

Pending Projects: 

Optimal precision of agency policy articulation, (consultant: Colin Diver, Boston 
University Law School) 

Techniques for narrowing or avoiding formal evidentiary hearings in initial 
licensing proceedings, (research by Conference staff) 

Committee on Interagency Coordination 

The primary assignments of this committee are to identify oppor- 
tunities for increased efficiency and fairness through collaborative 
efforts by agencies with overlapping or related missions; to work 
for removal of statutory, procedural, and other barriers to such 
coordination; and, in particular, to propose procedures for 
eliminating duplication of effort and inconsistencies in regulatory 
requirements. 

Chairman: OwEN Olpin 

Pending Projects: 

Procedures used by four federal agencies in regulating carcinogens, (consultant: 
Richard A. Merrill, University of Virginia School of Law) 

Use of negotiation techniques in regulation, (consultant: Philip Harter, Washing- 
ton, D.C.) 

Committee on Judicial Review 

The responsibility of this committee is to examine provisions con- 
cerning judicial review of administrative action, and those aspects 
of administrative procedure that have particular effects on the 
availability or effectiveness of judicial review. 

Chairman: WILLIAM H. Allen 

Completed Project: 
Recommendation 81-2: Current versions of the Bumpers Amendment. 

Pending Projects: 

Challenges to the validity of rules as a defense in enforcement proceedings, 
(consultant: Frederick Davis, University of Missouri School of Law) 

Judicial review aspects of exemption (b)(4) of the Freedom of Information Act. (in 
consultation with the Committee on Regulation of Business) 
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Vice President George Bush discusses federal-state relationships at the Tiventy- 
third Plenary Session. Seated at the dias, left to right: Chairman Loren A. Smith, 
General Counsel Richard K. Berg, Special Parliamentarian Roger Allan Moore. 



Committee on Public Access and Information 

The jurisdiction of this committee relates to the availability and 
dissemination to the public of information about government activi- 
ties. The committee concerns itself particularly with problems 
arising under the Freedom of Information Act, the Government in 
the Sunshine Act, the Federal Advisory Committee Act, the Priva- 
cy Act, and the the Federal Register Act. 

Chairman: Anthony L. Mondello 

Completed Project: 

Recommendation 81-1: Procedures for assessing and collecting Freedom of Infor- 
mation Act fees. 

Pending Projects: 

Exemption (b)(4) of the Freedom of Information Act. (in consultation with the 
Committee on Regulation of Business) 

Assessment of the Government in the Sunshine ^ct. (in consultation with the 
Committee on Agency Decisional Processes) 

Committee on Regulation of Business 

This committee is concerned with procedural problems associated 
with the administrative control of private economic activity. It ex- 
amines techniques for assessing regulatory costs and benefits, pro- 
cedural aspects of deregulation, and methods for resolving conflicts 
between economic, safety, environmental, and other values. 
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Chairman: Betty Jo Christian 

Pending Project: 

Agency procedures for handling confidential business information under exemp- 
tion (b)(4) of the Freedom of Information Act. (consultant: James T. O'Reilly, 
Cincinnati, Ohio) 

Committee on Rulemaking 

This committee considers the form and adequacy of procedures 
employed by agencies in issuing rules and regulations, with particu- 
lar emphasis on the advantages and disadvantages of various proce- 
dural concepts and innovations, and on methods by which the views 
of affected individuals, businesses, and other interested persons can 
be effectively presented and considered in the rulemaking process. 

Chairman: Cornelius B. Kennedy 

Pending Project: 

Amending or revoking rules promulgated in hybrid rulemaking proceedings, 
(consultant: Stephen G. Wood, J. Reuben Clark Law School, Brigham Young 
University) 
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Chairman Loreri A. Smith introduces the Vice President of the United States at 
the Twenty-third Plenary Session. 
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ACTIVITIES OF THE CHAIRMAN'S OFFICE 

BUDGET AND STAFF 

The Conference's budget for fiscal year 1981 was $1,167,000. The 
permanent staff of the Office of the Chairman varied between 18 
and 20 during the year. As in recent years, the Conference has con- 
ducted most of its research by utilizing the services of outside aca- 
demic or professional consultants, accounting for a significant, but 
decreasing, portion of the budget. The chart below illustrates that, 
while the authorized ceiling for Conference funding has risen signif- 
icantly in the past several years, the budget of the Conference has 
remained about constant. 



FY 


Authorization 


Budget 


Staff 


1982 


$2,300,000 


$1,051,000 -■*= 


19=^^ 


1981 


$2,300,000 


$1,167,000 


19 


1980 


$2,000,000 


$1,119,000 


19 


1979 


$1,700,000 


$1,062,000 


20 


1978 


$950,000 


$935,000 


18 


1977 


$900,000 


$880,000 


15 


1976 


$850,000 *^= 


$785,000=^^= 


16 


1975 


$805,000 


$750,000 


14 


1974 


$760,000 


$600,000 


14 


1973 


$450,000 


$450,000 


14 


1972 


$450,000 


$408,000 


12 



*EstimatedforFY 1982 
"^'"^^Plus $195,000 for transition quarter. 

ADVICE AND ASSISTANCE TO THE AGENCIES 

Furnishing advice and assistance on problems of administrative 
procedure to the agencies is a significant function of the staff of the 
Office of the Chairman. The Administrative Conference Act specifi- 
cally contemplates a role for the Conference in assisting the 
agencies — and in arranging for the interchange of information 
among them — on procedural matters. 

. Because of the Conference's perspective over the broad range of 
agencies and their administrative programs, the consultative capac- 
ity of its staff is a unique resource. The Office of the Chairman con- 
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Congratulations are offered to Ckairmarf. Loren A. Smith, far right, at his 
swearing-in ceremony by Presidential Counselor Edwin Meese III. Attorney Gener- 
al William, French Smith, far left, and Senator Paul Laxalt await their turns at the 
microphone. 



tinued actively to perform its advisory and consultative functions 
during 1981, responsiding to numerous requests from agencies for 
guidance on procedural issues. Some of the items receiving staff as- 
sistance during the year are as follows: 



Agency 



Item receiving assistance 



Consumer Product Safety Commission 

Equal Employment Opportunity Com- 
mission 
General Accounting Office 



National Oceanic & Atmospheric Ad- 
ministration 

Occupational Safety & Health Review 
Commission 

President's Commission for the Study of 
Ethical Problems in Medicine and 
Biomedical and Behavioral Research 



Proposed rule concerning use of cost- 
benefit analysis 

Consultation on Sunshine Act proceed- 
ings 

Information on use of time limits in 
administrative law judge adjudica- 
tions 

Proposed procedures for ocean thermal 
energy conversion program 

Consultations with Office of General 
Counsel on issues of coUegiality 

Information on current Presidential ad- 
visory committees 
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ADVICE AND ASSISTANCE ON LEGISLATION 

The legislative activities of the Office of the Chairman included 
the preparation and submission of legislation to extend the authori- 
zation of the Conference and renewed attention to the omnibus reg- 
ulatory reform bills under consideration in both Houses of Congress 
(H.R. 746 and S. 1080). In April 1981 Executive Secretary Richard 
K. Berg testified before a subcommittee of the House Judiciary 
Committee on H.R. 746, the Regulatory Procedure Act of 1981. 
Subsequently, the staff of the Chairman's Office submitted numer- 
ous comments to House and Senate staff and to the Office of Man- 
agement and Budget on various issues relating to the regulatory re- 
form legislation. 

In addition, the Office furnished written comments to the Senate 
Governmental Affairs Committee on S. 344, the Agency Accounta- 
bility Act, on S. 399, to amend the Congressional Budget Act, and 
on S. 10, to establish a Commission on More Effective Government; 
to the Senate Judiciary Committee on S. 570, the Fair Housing 
Amendments Act; and to the House Government Operations Com- 
mittee on H.R. 1336, the Regulatory Negotiation Commission Act. 
In June Chairman Robertson advised a subcommittee of the House 
Appropriations Committee of the opposition of the Conference to a 
proposed rider to the Federal Trade Commission's appropriation 
which would direct the Commission in its disposition of procedural 
issues in a pending adjudicatory proceeding. The letter called the 
attention of the subcommittee to the resolution adopted by the As- 
sembly of the Conference in December 1979 opposing legislative in- 
tervention in pending administrative proceedings. 

Finally, the Office submitted written and oral comments to the 
Office of Management and Budget on various pending and proposed 
pieces of legislation. 

RESEARCH ACTIVITIES 

Research Planning 

In accordance with the Assembly's Resolution on Research Plan- 
ning (June 6, 1980), the Office of the Chairman prepared a Research 
Plan for presentation at the December, 1981 Plenary Session. The 
plan, prepared initially by Research Director James V. DeLong and 
completed by Acting Research Director Jeffrey S. Lubbers, dis- 
cussed the Office's planning assumptions, selection process, the fac- 
tors used in making the selection, and the Office's focus for the im- 
mediate future. Appended were lists of pending projects and lists of 
potential research topics. The plan was discussed by the Assembly 
in December and was also presented to the Council for its evalua- 
tion at subsequent Council meetings. 
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Active Research Projects (December 31, 1981) 



Project 



Committee'^ Consultant 



ALJ decisions, agency internal review AOP 

procedures 
ALJ Manual, revisions to prior ACUS — 

publication 
ALJ performance evaluation, feasibili- AOP 

ty of conducting 
Carcinogen regulation by four federal IC 

agencies 
CPSC procedures and practices — 

Cost-benefit analysis, statutory inhibi- — 

tions on use of 
FOL\, exemption (b)(4) RB 

Discretion, control through articulation I A 

of policy standards 
Grants, procedures for dispute resolu- GBC 

tion 
Grants, consistent administration — or- GBC 

ganizational approaches 
Government in the Sunshine Act, as- — 

sessment 
Judicial review, rule review in enforce- JR 

ment proceedings 
Liability of government officials GBC 

Licensing hearings, narrowing or lA 

avoiding 
Model rules of procedure, areas of fea- — 

sibility 
Negotiation as a regulatory technique IC 

Regulation through waivers and ex- — 

emptions 
Regulatory analyses, techniques and — 

principles for compliance 
Rulemaking as an organizational proc- — 

ess 
Rules, procedures for amendment or RM 

repeal 
State administrative law, innovations — 

for federal use 



Ronald Cass 
Boston U. Law School 
Judge Merritt Ruhlen 
Alexandria, Va, 
Victor G. Rosenblum 
NW. U. School of Law 
Richard A. Merrill 
U. Va. School of Law 
Teresa M. Schwartz 
G.W.U. Nat'l. LawCtr. 
Alfred S. Neely IV 
U. Missouri Law School 

James T. O'Reilly 
Cincinnati, Ohio 
Colin Diver 
Boston U. Law School 
Boasberg, Klores 
Washington, D.C. 
Sallyanne Payton 
U. Mich. School of Law 

David M. Welborn 
U. Tennessee 
Paul R. Verkuil 
Tulane U. School of Law 
Thomas J. Madden 
Washington, D.C. 
Conference Staff 

John L. FitzGerald 
SMU School of Law 
Philip Harter 
Washington, D.C. 
Peter H. S chuck 
Yale Law School 
Allan Ferguson 
Pub. Interest Econ. Ctr. 
Fred Emery 
Washington, D.C. 
Stephen G. Wood 
Alexandria, Virginia 
L. Harold Levinson 
Vanderbilt U. Law Sch. 



^Committees: 

AOP Agency Org. & Personnel 
GBC Grants, Benefits & Contracts 

IC Interagency Coordination 

lA Informal Action 



JR Judicial Review 

RB Regulation of Business 

RM Rulemaking 

— Unassigned 
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Vice President George Bush outlines regulatory relief measures to the Assembly 
at the Twenty-third Plenary Session as Chairman Loren A. Smith looks on. 



Research Projects Commissioned in 1981 

Assessment of the Government in the Sunshine Act 

The Government in the Sunshine Act of 1976 was enacted to open 
most meetings of multi-member federal agencies to public scrutiny. 
There is, however, Uttle data on the effect this legislation has had 
on achieving the Act's often-articulated goal of openness in govern- 
ment, or on the other consequences of so significant a change in the 
operation of the 50 agencies subject to it. 

The Conference has commissioned David M. Welborn of the Uni- 
versity of Tennessee to head a team of consultants which will con- 
duct a study to evaluate the Sunshine Act's effects on agency opera- 
tion and decisionmaking. The consultants will evaluate the 
timeliness, quality and character of decisions, the quality of debate 
at meetings, and the relative influence of chairmen, members, and 
staff in the decisional process. The study also will examine the de- 
gree and character of agency compliance with the Act and will eval- 
uate the impact of the Act on the pubhc's perceptions of agency be- 
havior and of the Government generally. 
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Senator William V. Roth, Jr. proposes coytsideration of regulatory negotiation 
procedures in his address to the Assembly at the Tiventy-third Plenary Session. 

Procedures for amendment or repeal of rules 

Many agencies are reviewing existing regulations. with an eye to- 
ward modification or repeal. Some of the regulations under review 
were promulgated under 'Tiybrid'' rulemaking statutes that require 
procedures beyond the notice-and-comment minima specified in sec- 
tion 553 of the Administrative Procedure Act. Questions have 
arisen regarding the procedures required, or appropriate, for modi- 
fication or repeal of these regulations, Professor Stephen G. Wood 
of Brigham Young University Law School will be examining the 
procedures used by at least four agencies as a basis for evaluating 
existing law and practices. 

Liability of government officials 

Recent federal court decisions have expanded greatly the person- 
al liability of local, state, and federal officials, and encouraged an 
explosion of damage and other actions alleging violations of rights 
under the Constitution, statutes, and even agency regulations. This 
trend has been aggravated by judicial decisions narrowing govern- 
mental immunities and liberally awarding attorney's fees. 
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Council Member Edward C. Schmults, left, accepts congratulations upon his ap- 
pointment to the Council from Chairman Loren A. Smith. 



This Conference study, conducted by Thomas J. Madden of Kaye, 
Scholer, Fierman, Hays & Handler, will examine recent develop- 
ments, analyze the existing liability system, and consider special 
problems facing particular groups of officials, including high level 
supervisory personnel and state officials charged with carrying out 
federal grant programs. The study may lead to recommendation on 
a variety of procedural problems, on statutory alternatives to the 
present situation {e.g., substituting institutional liability for per- 
sonal damage suits, the imposition of administrative sanctions as 
opposed to personal liabihty, or other amendments to 42 U.S.C. 
§1983 or the Federal Tort Claims Act), or on training or other 
methods to improve agency procedures for internal review and su- 
pervision and to heighten government officials' awareness of their 
rights and obligations. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act of 1980, in directing the federal 
government to pay greater attention to the needs and problems of 
small entities, imposes a number of new requirements on rulemak- 
ing agencies. The Act also creates novel problems of intragovern- 
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mental institutional relationships because of the special role given 
the Small Business Administration. Dean Paul R. Verkuil of the 
Tulane University School of Law is preparing an analysis of the 
purposes, requirements, ambiguities, and future problems of the 
Act. 

Statutory inhibitions on the use of cost-benefit analysis 

The recent movement toward use of cost-benefit analysis in regu- 
lation has bumped up against various statutory provisions forbid- 
ding or limiting cost considerations in regulation. Professor Alfred 
S. Neely of the University of Missouri Columbia Law School will 
undertake a comprehensive statutory search to identify such provi- 
sions and, after consultation with the Office of the Chairman, select 
several such provisions for analysis. 

Waivers and exemptions 

An orthodox regulatory program seeks to establish and impose 
rules of conduct on regulated entities. There is concern, however, 
that equity is sometimes neglected due to inflexible, hard-edged 
rules. A well-structured procedure for handhng requests for waiv- 
ers and exemptions from rules can mitigate this problem. Professor 
Peter H. Schuck of Yale Law School will develop a project plan that 
involves one empirical case study. 

Consumer Product Safety Co'inmission 

The CPSC has several novel procedural provisions in its organic 
acts that created interesting problems in its early years. Professor 
Teresa M. Schwartz of the National Law Center, George Washing- 
ton University, will be assessing the lessons learned from the 
CPSC's experience. 



PUBLICATIONS OF THE ADMINISTRATIVE 
CONFERENCE 

The Administrative Conference Act provides, among the enumer- 
ated powers and duties of the Conference, for the pubHshing of such 
reports as the Conference considers useful for evaluating and im- 
proving administrative procedure. The Office of the Chairman 
arranges for publication of the officially adopted recommendations 
and statements of the Assembly, along with any accompanying re- 
search reports, as well as other reports and documents that the 
Chairman beUeves will further the purposes of the Act. 
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Continuing Publications 

Recommendations and Reports 

Volumes I, II, III, and IV of Recom.m^endations and Reports of 
the Administrative Conference of the United States , published in 
June 1970, June 1973, June 1975, and December 1979, respectively, 
contain texts of the recommendations and statements adopted by 
the Assembly during the period of January 8, 1968, to December 31, 
1977. The fourth volume contains an -index to volumes I through IV. 
These volumes also contain the full text of the research reports that 
provided background material for the recommendations. 

In 1981 the title of this series was changed to Administrative 
Conference of the United States: Recommendations and Reports, 
and publication by annual compilations was commenced. Volumes 
for 1978 and 1979 were pubhshed during 1981, and publication of 
volumes for 1980 and 1981 is expected during 1982. Thereafter, pub- 
lication will proceed on a yearly basis. (Copies may be obtained 
from the Superintendent of Documents, U.S. Government Printing 
Office, Washington, D.C.) 

1981 Publications 

State Administrative Law Judge Central Panel Systems 

Seven states have recently created central and independent corps 
of hearing officers that are designed to serve the needs of the 
various executive agencies of the states. Unhke federal administra- 
tive law judges who, despite their quasi-independent status, are 
employed and housed by about 30 separate agencies, these state 
hearing officers form a pool from which they are assigned to hear 
agency cases by a central administrator. Variants of this system 
have been proposed for the federal level, although the implications 
concerning independence, efficiency, and performance evaluation 
have not been adequately addressed. The American Judicature So- 
ciety, assisted by Office of the Chairman staff member Jeffrey S. 
Lubbers, conducted an empirical study of the seven states, and the 
Conference funded a one-day workshop in Chicago for representa- 
tives of these state offices and for federal officials to discuss these 
issues on May 8, 1981. The November 1981 issue of Judicature 
magazine was devoted to the topic, and included an article on possi- 
ble federal appHcations of the central panel system by Mr. Lubbers, 
a brief note on the Administrative Conference's interest in ALJs, 
and a monograph on ALJ central panel systems by Conference 
consultant L. Harold Levinson. 

California Office of Administrative Law 

A recent innovation in California aims to improve the regulatory 
process through stronger central management. California has estab- 
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lished an Office of Administrative Law whose job is to review pro- 
posed new rules and to force state regulatory agencies to rexamine 
all existing rules. The OAL, placed within the state's executive 
branch and reporting to the governor, performs these functions for 
each regulation by examining whether the rulemaking agency has 
authority to establish it, whether the need for it has been demon- 
strated, whether it is clearly and logically written, and whether it is 
consistent with other legal requirements. Regulations that do not 
pass these tests do not become legally effective under the California 
statute. While California's experiment is still new — the OAL came 
into existence on July. 1, 1980 — its relevance to regulatory manage- 
ment issues in the federal government is obvious. 

In a report for the Administrative Conference, Professor Monroe 
E. Price of the UCLA Law School undertakes a preliminary exami- 
nation of the Office of Administrative Law — how it is organized, 
how it has interpreted and applied the standards, how its ap- 
proaches differ from those followed by the courts, and how it has 
dealt with rulemaking agencies in particular cases. Professor Price 
concludes that the OAL has made a good start, and that creation of 
a specialized office within the executive branch to control 
rulemaking activities is a promising approach to regulatory reform. 
Professor Price's report should be of interest to anyone concerned 
about effective control and management of government regulation 
at the state or federal level. Copies of the report, in monograph 
form, are available from the Office of the Chairman. 

Directory of A dmi nis tra tiv e H eari ng Fact li ti es 

A Directory of Administrative Hearing Facilities, published in 
February 1981, lists and describes courtrooms, conference and 
hearing rooms, and other locations across the country in which 
agency proceedings may be held. 

Conference staff, coordinated by staff attorney Charles Pou, Jr., 
sent questionnaires regarding administrative hearing facilities to 
approximately 50 federal agencies. The Directory presents all site 
listings submitted in response to the questionnaires by agencies 
that use administrative law judges or have contract or grant ap- 
peals boards. The Directory is organized by city within each state, 
and includes maps showing, for each state, all cities that have facili- 
ties, as well as some scheduling tips to aid in locating appropriate 
space. 

The Directory is a response to continuing complaints from agency 
personnel and members of the bar about scheduling difficulties and 
shortages of adequate facilities. Distribution of the Directory has 
partially implemented Conference Recommendation 68-1, Adequate 
Hearing Facilities ^ which called on the General Services Adminis- 
tration to prepare and keep current an inventory of available feder- 
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al and nonfederal sites and to make several other improvements in 
its procedures for meeting hearing space needs. 

The Directory should serve as a starting point for future coopera- 
tive efforts in scheduling and coordinating use of available hearing 
space. The Directory is intended to encourage information sharing 
among agencies, so that all will have access to more facilities than 
each of them could discover on its own. If agency response to this 
first edition is sufficient, the Office of the Chairman will prepare fu- 
ture editions that will include listings for additional facilities and 
provide fuller descriptions for many sites already mentioned. Cop- 
ies of the Directory are available from the Office of the Chairman. 

Federal Reorganization 

Consultant Peter Szanton, of the consulting firm of Hamilton, 
Rabinovitz and Szanton, along with five other experts in political 
science, economics, and management, prepared a set of essays on 
the lessons to be learned from federal reorganization efforts. Their 
final product, entitled Federal Reorganization: What Have We 
Learned?, was pubhshed in 1981 by Chatham House PubHshers, 
Inc., Box One, Chatham, New Jersey 07928. 

Current Publication Projects 

AC US Rulemaking Guide 

In 1981 the Chairman's Office, under the direction of staff attor- 
ney Michael W. Bowers, began work on a guide to federal agency 
rulemaking. At present there is no single source that agency staff 
assigned to develop or review rules can consult for guidance on how 
to conduct rulemaking proceedings. The ACUS rulemaking guide, 
expected to be ready for publication in 1983, will (1) provide agency 
personnel an integrated view of existing rulemaking requirements, 
(2) publicize past Conference recommendations on the subject of 
rulemaking, and (3) inform agencies of the specific rulemaking pro- 
cedures followed by other agencies. All federal agencies will be 
asked to comment on the draft version of the guide. 

SPECIAL ACTIVITIES 

Equal Access to Justice Act 

The Equal Access to Justice Act provides, in certain instances, 
for the payment by the government of the legal fees of persons who 
prevail in litigation against the government. The Act, which took 
effect on October 1, 1981, gave the Chairman of the Administrative 
Conference two new and important responsibilities: agencies sub- 
ject to the Act were directed to consult with the Chairman prior to 
adopting implementing regulations, and the Chairman was directed 
to prepare annual reports on the operation of the Act. 
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The Equal Access to Justice Act is the product of nearly a decade 
of thought on the appropriate allocation of attorneys' fees when an 
individual or organization is forced to litigate against the federal 
government. It represents a break with the traditional ''American 
Rule" of attorney fee allocation which requires that each party bear 
its own costs in litigation. The Act was designed to remove the ob- 
stacle of cost from an individual's or small business' determination 
of whether to seek review of, or defend against, what it views to be 
an unreasonable government action. The Act provides that an 
identified class of individuals and organizations who prevail in 
administrative adjudications or court proceedings will be entitled to 
an award of attorneys' fees and expenses unless the government can 
demonstrate that its position in the action was substantially 
justified. The class eligible to receive such awards includes individ- 
uals whose net worth is not more than $1,000,000, organizations 
whose, net worth is not more than $5,000,000 and who have no more 
than 500 employees, tax exempt organizations, and certain agricul- 
tural cooperatives. 

The Act provides that each agency that conducts adversary adju- 
dication shall, after consultation with the Chairman of the Adminis- 
trative Conference, promulgate uniform rules of procedure for the 
submission and consideration of applications for an award of fees 
and other expenses. To facilitate this process, and in partial satis- 
faction of its consultative responsibility, the Office of the Chairman, 
with the cooperation of an interagency task force, prepared pro- 
posed model rules, which were published in the Federal Register 
(46 F.R. 15895, March 10, 1981). After evaluating comments from 
agencies and members of the pubhc, final model rules also were 
published (46 F.R. 32900, June 25, 1981). In the preamble to the fi- 
nal model rules, the Chairman reminded agencies that the Act 
called for uniformity and, while noting that he had no authority to 
compel the adoption of any particular form of rules, suggested that 
the use of the model rules by agencies — to the extent consistent 
with the peculiarities of the adjudications each agency con- 
ducts — would promote this congressional purpose. 

The response of the thirty-three affected agencies was gratifying: 
all of them used the Conference model as a basis for their individual 
efforts, and the great majority of them did not depart at all from 
the model provisions. The Conference's efforts thus not only con- 
tributed to uniformity, but saved the affected agencies the time 
that each of them would have had to spend independently re- 
searching and considering the many new legal and policy issues pre- 
sented by the Equal Access to Justice Act, and in drafting imple- 
menting regulations. The Chairman also submitted written 
comments to many of the affected agencies, on the draft Equal Ac- 
cess to Justice Act rules that they individually published. 
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Vice President George Bush addresses the Twenty -third Plenary Session. Seated 
at the dais: Executive Director Stephen L. Babcock (left) and Chairman Loren A. 
Smith. 

The Act also required the Chairman of the Conference, after con- 
sultation with the Chief Counsel for Advocacy of the Small Business 
Administration, to report annually to the Congress on the amount 
of fees and other expenses awarded during the preceding fiscal year 
under the Act. These reports are to describe the number, nature, 
and the amount of the awards, the claims involved in the controver- 
sy, and any other relevant information which may aid the Congress 
in evaluating the scope and impact of this program. 

In response to this second mandate, the Conference staff pre- 
pared proposed reporting forms, circulated them to the Chief Coun- 
sel for Advocacy and affected agencies for comment, cleared the 
forms with the General Services Administration, and distributed 
them to affected .agencies at the time that the Act took effect. The 
first annual report to the Congress will be prepared in late 1982. 

The Congress gave the Chairman of the Conference these 
rulemaking and reporting responsibilities because it believed that 
the Office of the Chairman would be a source of thoughtful, policy- 
neutral advice; that the Chairman would neither advise agencies to 
attempt to defeat the purpose of the Act by adopting rules that 
would preclude the recovering of attorneys' fees even when the 
agencies had acted improperly, nor advocate making recovery vir- 
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tually automatic, even in situations in which the government was in 
administrative litigation for good reason. The Ctffice of the Chair- 
man appreciates the recognition of the special status of the Confer- 
ence that its selection implies, and believes that its efforts to date 
have satisfied Congress' expectations. 

The Office's efforts in 1981 were handled by Executive Director 
Stephen L. Babcock and Staff Attorney Mary Candace Fowler, as- 
sisted by Staff Attorney Charles Pouncy and by volunteers from 
many of the affected agencies. The contributions of Michael A. 
Aisenberg, of the Office of General Counsel at the Federal Commu- 
nications Commission, were especially helpful. 
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BYLAWS OF THE ADMINISTRATIVE CONFERENCE' 



Section 1: ESTABLISHMENT AND OBJECTIVE 

The Administrative Conference Act, 5 U.S.C. §571 et seq. (1976), 
78 Stat. 615 (1964), authorized the establishment of the Administra- 
tive Conference of the United States as a permanent, independent 
agency of the Federal Government. The purpose of the Administra- 
tive Conference is to improve the administrative procedure of Fed- 
eral agencies to the end that they may fairly and expeditiously car- 
ry out their responsibilities to protect private rights and the public 
interest. The Administrative Conference Act provides for the mem- 
bership, organization, powers, and duties of the Conference. 



Section 2: MEMBERSHIP 

(a) General 

(1) Each member is expected to participate in all respects accord- 
ing to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each 
member (other than a member of the Council) shall be appointed to 
one of the standing committees of the Conference. 

(2) Each member is expected to devote personal and conscien- 
tious attention to the work of the Conference and to attend plenary 
sessions and committee meetings regularly. When a member has 
failed to attend two consecutive plenary sessions or three consecu- 
tive committee meetings, the Chairman shall inquire into the rea- 
sons for the non-attendance. If not satisfied by such reasons, the 
Chairman shall: (a) in the case of a Government member, with the 
approval of the Council, request the head of the appointing agency 
to designate a member who is able to devote the necessary atten- 
tion; or (b) in the case of a non-Government member, deny reap- 
pointment to such member. The foregoing does not imply that satis- 
fying minimum attendance standards constitutes full discharge of a 



'''■ As revised December 12, 1980. The bylaws are codified in the Code of Federal 
Regulations, Title I, Part 302 (e.g., Section 1 of the bylaws appears at 1 C.F.R. 
§302.1). 
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member's responsibilities, nor does it foreclose action by the Chair- 
man to stimulate the fulfillment of a member's obligations. 

(b) Terms of Non-Government Members 

The terms of non-Government members, who are appointed by 
the Chairman with the approval of the Council, shall terminate at 
2-year intervals from June 30, 1970. No more than ten percent of 
such members shall at any time be in continuous service beyond a 
third term. * 

(c) Eligibility and Replacements 

(1) A member designated by a Federal agency shall become ineli- 
gible to continue as a member of the Conference in that capacity or 
under that designation if he leaves the service of the agency or de- 
partment. Designations and re-designations of members shall be 
filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall be- 
come ineligible to continue in that capacity if he enters full-time 
Government service. In the event a non-Government member of the 
Conference resigns or becomes ineligible to continue as a member, 
the appointing authority shall appoint a successor for the remainder 
of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of 
the Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such 
alternate shall not have the privilege of a vote in respect to any ac- 
tion of the committee. Use of an alternate does not lessen the obli- 
gation of regular personal attendance set forth in paragraph (2) of 
subsection (a). 

Section 3: COMMITTEES 

The Conference shall have the following standing committees: 

1. Committee on Agency Decisional Processes; 

2. Committee on Agency Organization and Personnel; 

3. Committee on Grants, Benefits, and Contracts; 

4. Committee on Informal Action; 

5. Committee on Interagency Coordination; 

6. Committee on Judicial Review; 

7. Committee on Public Access and Information; 



* The operation of the second sentence of subsection (b) is suspended for the peri- 
od July 1, 1980, through June 30, 1982. 
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8. Committee on Regulation of Business; and 

9. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas de- 
scribed in their titles, and the Chairman may redefine the responsi- 
bilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such com- 
mittees. The Chairman shall coordinate the activities of all commit- 
tees to avoid duplication of effort and conflict in their activities. 

Section 4: LIAISON ARRANGEMENTS 

The Chairman, with the approval of the Council, may make liai- 
son arrangements with representatives of the Congress, the judici- 
ary, Federal agencies which are not represented on the Conference, 
and professional associations. Persons appointed under these ar- 
rangements may participate in the activities of a designated com- 
mittee without vote; and may participate in the deliberations of the 
Conference with privileges of the floor, but without vote. 

Section 5: AVOIDANCE OF CONFLICTS OF INTEREST 

(a) Disclosure of Interests 

(1) Non-Government members may be deemed to be special Gov- 
ernment employees within the meaning of 18 U.S.C. §202 and sub- 
ject to the provisions of sections 201-224 of title 18 U.S.C, in ac- 
cordance with their terms. The Chairman of the Conference is 
authorized to prescribe requirements for the filing of statements of 
employment and financial interests necessary to comply with part 
III of Executive Order 11222, as amended, or any successor Presi- 
dential or statutory requirement. Without conceding the correct- 
ness of the view that non-Government members are special Govern- 
ment employees, the Conference has chosen to adopt the bylaw 
provisions that follow in order to eliminate whatever uncertainties 
might otherwise exist concerning the-propriety of participation in 
Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or executive order, each member, public or governmental, 
shall, upon appointment to the Conference and annually thereafter, 
file a brief general statement describing the nature of his or her 
practice or affiliations, including, in the case of a member of a part- 
nership, a general statement about the nature of the business or 
practice of the partnership, to the extent that such business, prac- 
tice, or affiliations might reasonably be thought to affect the mem- 
ber's judgment on matters with which the Conference is concerned. 
(For example, a member might state that he or she represents em- 
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ployers or unions before the National Labor Relations Board, 
broadcasters before the Federal Communications Commission, or 
consumer groups before agencies and courts.) The Chairman will in- 
clude with the agenda for each plenary session a statement calhng 
to the attention of the members the requirements of this section. 
Each member who believes the content of the agenda calls for dis- 
closure additional to that already on file will file an amended state- 
ment concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the Chair- 
man and will be readily available at any plenary session. Except as 
provided in subsection (b), members may vote or participate in mat- 
ters before the Conference without additional disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, except 
as provided in paragraphs (2) or (3) of this subsection, vote or oth- 
erwise participate as a member in the disposition of any particular 
matter of Conference business, including the adoption of recommen- 
dations and other statements, in which, to his or her knowledge, the 
member has a financial interest. For purposes of this subsection (b) 
a member is deemed to have a financial interest in any particular 
matter in which the member, the member's spouse, minor child, 
partner, organization in which the member is serving as officer, di- 
rector, trustee, partner, or employee, or any person or organization 
with whom he or she is negotiating or has any arrangement con- 
cerning prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (1), a member may, at any stage 
of Conference consideration and without further disclosure, partici- 
pate and vote on a proposed recommendation or other Conference 
statement or action relating to the procedure of any Federal agency 
or agencies, where the Conference action is not directed to and is 
unlikely to affect the substantive outcome of any pending judicial 
matter or administrative proceeding involving a specific party or 
parties (other than the United States) in which to his knowledge he 
has a financial interest. The Conference determines pursuant to 18 
U.S.C. §208(b) that in such a case any financial interest which the 
member may have in the matter before the Conference is too re- 
mote to affect the integrity of the member's service to the 
Conference. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter before 
the Conference under the provisions of this subsection, the member 
may advise the Chairman of the reason for his or her possible dis- 
qualification, including a full disclosure of the financial interest 
involved. If the Chairman determines in writing pursuant to 18 
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U.S.C. §208(b) that the interest is not so substantial as to be likely 
to affect the integrity of the member's service to the Conference, 
the member may, upon receipt of such determination, vote and oth- 
erwise participate in the disposition of the matter. 

Section 6: GENERAL 

(a) Meetings 

All sessions of the Assembly shall be public. Privileges of the 
floor, however, extend only to: (1) Members of the Conference, (2) 
persons appointed pursuant to section 4, (3) consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and (4) persons who, prior to the commence- 
ment of the meeting, have obtained the approval of the Chairman 
and who speak with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recom- 
mendation adopted by the Assembly is entitled to enter a separate 
statement in the record of the Conference proceedings and to have 
it set forth with the official publication of the recommendation in 
the Federal Register. A member's failure to file or join in such a 
separate statement does not necessarily indicate his agreement 
with the recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the 
plenary session at which the recommendation is adopted. Members 
may, without giving such notification, join in a spearate statement 
for which proper notification has been given. 

(3) Separate statements must be filed within 10 days after the 
close of the session, but the Chairman may extend this deadline for 
good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' no- 
tice of the proposed amendment shall be given to all members of the 
Assembly by the Chairman. 
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(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the As- 
sembly to the extent appropriate. 
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THE ADMINISTRATIVE CONFERENCE ACT 



TITLE 5, UNITED STATES CODE, CHAPTER 5 

SUBCHAPTER III— ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES* 



§ 571. Purpose 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which Federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, 
and develop recommendations for action by proper atuhorities to 
the end that private rights may be fully protected and regulatory 
activities and other Federal responsibilities may be carried out ex- 
peditiously in the public interest. 

§ 572. Definitions 

For the purpose of this subchapter — 

(1) "administrative program" includes a Federal function which 
involves protection of the public interest and the determination of 
rights, privileges, and obligations of private persons through rule 
making, adjudication, licensing, or investigation, as those terms are 
used in subchapter II of this chapter, except that it does not include 
a military or foreign affairs function of the United States; 

(2) "administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure used in carrying 
out an administrative program and is to be broadly construed to in- 
clude any aspect of agency organization, procedure, or management 
which may affect the equitable consideration of public and private 
interests, the fairness of agency decisions, the speed of agency ac- 



^= Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 
8^554, September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, 
Section l', October 21, 1972, 86 Stat. 1048; as amended by Public Law 95^293, June 
13, 1978, 92 Stat. 317. 
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Hon, and the relationship of operating methods to later judicial re- 
view, but does not include the scope of agency responsibility as es- 
tablished by law or matters of substantive policy committed by law 
to agency discretion. 

§ 573. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists 
of not more than 91 nor less than 75 members appointed as set forth 
in subsection (b) of this section. 

(b) The Conference is composed of — 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chair- 
man is entitled to pay at the highest rate established by statute for 
the chairman of an independent regulatory board or commission, 
and may continue to serve until his successor is appointed and has 
qualified; 

(2) the chairman of each independent regulatory board or com- 
mission or an individual designated by the board or commission; 

(3) the head of each Executive department or other administra- 
tive agency which is designated by the President, or an individual 
designated by the head of the department or agency; 

(4) when authorized by the Council referred to in section 575(b) 
of this title, one or more appointees from a board, commission, de- 
partment, or agency referred to in this subsection, designated by 
the head thereof with, in the case of a board or commission, the ap- 
proval of the board or commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 

(6) not more than 36 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that 
the number of members appointed by the Chairman may at no time 
be less than one-third nor more than two-fifths of the total number 
of members. The Chairman shall select the members in a manner 
which will provide broad representation of the views of private citi- 
zens and utilize diverse experience. The members shall be members 
of the practicing bar, scholars in the field of administrative law or 
government, or others specially informed by knowledge and experi- 
ence with respect to Federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not en- 
titled to pay for service. Members appointed from outside the Fed- 
eral Government are entitled to travel expenses, including per diem 
instead of subsistence, as authorized by section 5703 of this title for 
individuals serving without pay. 
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§ 574. Powers and duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may — 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out 
administrative programs, and make recommendations to adminis- 
trative agencies, collectively or individually, and to the President, 
Congress, or the Judicial Conference of the United States, in con- 
nection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies of in- 
formation potentially useful in improving administrative procedure; 
and 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and 
improving administrative procedure. 

§ 575. Organization of the Conference 

Ca) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly 
of the Conference. The Assembly has ultimate authority over all ac- 
tivities of the Conference. Specifically, it has the power to — 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with 
a recommendation adopted by the Assembly is entitled to enter a 
dissenting opinion and an alternate proposal in the record of the 
Conference proceedings, and the opinion and proposal so entered 
shall accompany the Conference recommendation in a publication or 
distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this sub- 
chapter for carrying out the functions of the Conference, including 
the creation of such committees as it considers necessary for the 
conduct of studies and the development of recommendations for con- 
sideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one- 
half shall be employees of Federal regulatory agencies or Executive 
departments. The President may designate a member of the Council 
as Vice Chairman. During the absence or incapacity of the Chair- 
man, or when that office is vacant, the Vice Chairman shall serve as 
Chairman. The term of each member, except the Chairman, is 3 
years. When the term of a member ends, he may continue to serve 
until a successor is appointed. However, the service of any member 
ends when a change in his employment status would make him ineli- 
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gible for Council membership under the conditions of his original 
appointment. The Council has the power to — 

(1) determine the time and place of plenary sessions of the Con- 
ference and the agenda for the sessions. The Council shall call at 
least one plenary session each year; 

(2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; 

(3) make recommendations to the Conference or its committees 
on a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of commit- 
tees of the Conference and send them to members of the Conference 
with the views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of 
the Council in the absence or incapacity of the Chairman and Vice 
Chairman; 

(6) designate such additional officers of the Conference as it con- 
siders desirable; 

(7) approve or revise the budgetary proposals of the Chairman; 
and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In 
that capacity he has the power to — 

(1) make inquiries into matters he considers important for Con- 
ference consideration, including matters proposed by individuals in- 
side or outside the Federal Government; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the Federal Government and 
with interested organizations and individuals outside the Govern- 
ment, including responsibility for encouraging Federal agencies to 
carry out the recommendations of the Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent per- 
mitted by law; 

(4) recommend to the Council appropriate subjects for action by 
the Conference; 

(5) appoint, with the approval of the Council, members of com- 
mittees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the budget- 
ary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 
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(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any 
pubHc or private persons, firm, association, corporation, or institu- 
tion under title III of the Federal Property and Administrative 
Services Act of 1949, as amended (41 U.S. C. 251-260), and to use 
from time to time, as appropriate, experts and consultants who may 
be employed in accordance with section 3109 of this title at rates not 
in excess of the maximum rate of pay for grade GS-15 as provided in 
section 5332 of this title; 

(11) utilize, with their consent, the services and facilities of Fed- 
eral agencies and of State and private agencies and instrumentali- 
ties with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and be- 
quests of property, both real and personal, for the purpose of aiding 
and facilitating the work of the Conference. Gifts and bequests of 
money and proceeds from sales of other property received as gifts, 
devises, or bequests shall be deposited in the Treasury and shall be 
disbursed upon the order of the Chairman. Property accepted pur- 
suant to this section, and the proceeds thereof, shall be used as 
nearly as possible in accordance with the terms of the gifts, devises, 
or bequests. For purposes of Federal income, estate, or gift taxes, 
property accepted under this section shall be considered as a gift, 
devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, 
notwithstanding the provisions of section 3679(b) of the Revised 
Statutes (31 U.S. C. 665(b)); 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedure; and 

(15) exercise such additional authority as the Council or Assem- 
bly delegates to him. 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full re- 
port concerning the affairs of the Conference since the last preced- 
ing plenary session. The Chairman, on behalf of the Conference, 
shall transmit to the President and Congress an annual report and 
such interim reports as he considers desirable. 

§ 576. Appropriations 

To carry out the purposes of this subchapter, there are author- 
ized to be appropriated sums not to exceed $1,700,000 for the fiscal 
year ending September 30, 1979, $2,000,000 for the fiscal year end- 
ing September 30, 1980, $2,300,000 for the fiscal year ending Sep- 
tember 30, 1981, and $2,300,000 for the fiscal year ending Septem- 
ber 30, 1982. 
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